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Dear Mr Padmore, 

Thank you for your email about the Trans-Atlantic Trade and Investment Partnership (TTIP). The partnership will 
significantly improve the terms of trans-Atlantic trade for both EU Member States and the US and in this will benefit 
the UK. However, you are quite correct that there are clear pitfalls involved and these must be properly addressed 
before negotiations conclude. Please find below some thoughts on the subject. 

The improvement of the terms of trans-Atlantic trade stipulated in TTIP will almost certainly increase trade 
between the EU and the US and consequently will benefit the UK's businesses and consumers as long as we 
remain within the EU. You are right that the TTIP will affect the legal relationship between states and 
investors. However, as I will explain, whether we are part of the TTIP or not, the ability of investors to sue 
governments will continue to be determined by Investor to State Dispute Settlement (ISDS), the 
contentious element of the TTIP. Happily, many concerns about ISDS can be allayed. 

TTIP will allow the EU and US to overcome various obstacles to trans-Atlantic trade and thus improve the 
world's most valuable bilateral trade relationship. Primarily, this means removing tariffs but it involves 
other measures as well. Many US firms have an easier time competing in the EU than EU firms do in the US 
largely because of protectionist measures in place in some US markets, such as the procurement market, 
which EU firms sometimes cannot even bid for contracts in. The TTIP will remove many of these 
protections and thereby benefit the EU in particular. The European Commission estimates that a 
comprehensive deal with the US would benefit the EU by €120bn a year. UK exports are expected to 
increase by over £400 million as a result. 

There are, however, concerns about the deal that must be allayed and perhaps the most common is the 
effect of the partnership on the legal position of companies and states, specifically the most commonly 
used system of investment arbitration, ISDS. Legal provision for the protection of foreign investments has 
been an essential element of trade and investment deals for well over 50 years. It gives investors a legal 
framework in which to lodge a complaint if their investment is both interfered with by states and they can 
convincingly argue that this interference constitutes either illegal expropriation of their property or 
discrimination on the part of a government in contravention of international treaties. For many investors, 
such a framework is a precondition of making any investment at all. Simply, the financial lifeblood of states 
would not flow as it does if these protections were not in place. 

ISDS neither allows private firms to overturn laws nor prevents states from introducing new laws. Nor too 
does it remove states' ability to nationalise industries. At most, it can require governments to compensate 
investors if they are found to have illegally expropriated their property or discriminated against them. 
Since 1975 the UK has negotiated nearly a hundred bilateral investment treaties that contain ISDS 
provisions. European states together have over 1400 agreements that include various ISDS clauses.  In 
other words, ISDS is a staple of the legal system governing international investment. 

Investment protection arbitration itself is an essential part of a system that Britain benefits from 
enormously. Not only do we of course earn handsomely from investing abroad but we now get more 
inward investment than the rest of the EU combined. This inward investment plays a huge part in 
supporting and growing our economy and thereby providing numerous and well-paid jobs. ISDS underlies 
this. It does not exist to enable investors to prevent governments from legislating but to protect investors, 
including our own, from unfair government practices, wherever they occur, which thankfully is relatively 
rarely in the UK. 



There is immense, and I believe misplaced, concern about ISDS. Only two challenges have ever been 
brought against a UK government and both were unsuccessful. Equally, eight EU Member States already 
have ISDS arrangements with the US and all of them have implemented every EU law on the environment, 
on labour and on social standards. ISDS is portrayed as a weapon of faceless and malevolent multinational 
corporations, whereas in fact it protects investors and in particular small companies expanding abroad and 
has done for decades. 

Conservatives in the European Parliament are alive, nevertheless, to concerns about the ISDS and support 
efforts to reform it so that it is better-equipped for a developing global economy, with the ultimate goal of 
creating a single global investment regime. This will however take many years, which is why we are 
working with the Government, other European countries and the European Commission on a new system 
to protect investment in TTIP, called the Investor Court System (ICS). Protecting the interests of the British 
people, their jobs and therefore investment coming into and going out of the UK is our priority. We will 
continue to work with the Commission and the Government to ensure UK investors are given the same 
level of protection in the US as others are. 

Of course, any investment protection must be subject to certain conditions. We must not allow for 
frivolous claims by companies against governments. Measures such as requiring the costs of arbitration 
cases to be paid for by the party which loses the claim will help to make these frivolous claims are less 
appealing.  In addition, any investment protection must ensure that governments continue to be able to 
regulate in the interests of their citizens, provided that this is not a way to discriminating against UK 
investors or vice versa. It must also provide for adequate transparency and accountability. 

Another potential pitfall flagged is the TTIP's effect on public services. Again, however, there is little cause 
for worry. The TTIP is not intended to open the NHS or any other European health service to competition 
from American multinationals. There is no specific mention of national public health service liberalisation 
anywhere in the mandate given to the European Commission by the national governments of the EU. In 
fact, Trade Commissioner Cecilia Malmström and US Trade Representative Michael Froman issued a joint 
statement on the 20th March in which they clearly stated that "US and EU trade agreements do not 
prevent governments at any level providing or supporting services in areas such as water, education, 
health and social services. Furthermore, no EU or US trade agreement requires governments to privatise 
any service, or prevents governments from expanding the range of services they supply to the public. 
Moreover, these agreements do not prevent governments from providing public services previously 
supplied by private service suppliers; contracting a public service to private providers does not mean that it 
becomes irreversibly part of the commercial sector". 

The Conservative Delegation of MEPs have previously been contacted by the British Medical Association 
(BMA) and made aware of the concerns with regard to definitions of the scope. The BMA recognises the 
significant economic benefits of this agreement and welcomes the positive impact that such developments 
may have upon the health of the UK's population. It has requested assurances from the negotiators that 
they will not allow the commercialisation of the NHS, as well as requesting clarification of specific 
definitions. We very much welcome this initiative and fully support open consultation between all sectors 
to ensure that our public interests are represented throughout this process. 

CETA, the recently finalised trade agreement with Canada, is a useful precedent.  It contains an exemption 
called the 'utilities reservation', which covers public health, education and other public services. 
Conservatives in the European Parliament will insist the Commission includes it in the TTIP so that the UK 
can continue to set healthcare policy unimpeded, which includes the NHS.  Moreover, it may be reassuring 
that neither the EU-South Korea Free Trade Agreement nor the North American Free Trade Agreement 
included or resulted in the opening of publicly funded health services to the private sector. 



There are further concerns expressed about the effect of the TTIP on sovereignty, transparency, the 
protection of consumers and trade standards. To avoid burying ourselves with detail, suffice it to say that it 
is more than likely that the UK's parliament will be able to veto the TTIP if it is deemed against our 
interests, as will any other EU national parliament. Moreover, no other trade agreement negotiated by the 
EU has been more transparent than this one and it is vital to MEPs that everyone can see what is taking 
form in this agreement and can respond to it with all the information. For example, the European Council 
has agreed to make their negotiating mandate public following pressure from MEPs, including 
Conservatives. Over 160,000 people have responded to the call for feedback on ISDS. In addition, an 
advisory group has been established with members representing both consumers and producers to assist 
the European Commission with TTIP negotiations. MEPs also regularly meet consumer and producer 
interest groups to ensure that their interests are balanced and consumers can benefit from a wider range 
of cheaper products as a result of the TTIP. This deal also has the opportunity to set global standards of 
trade. The Commission's aim is to protect standards and will not lower them during the negotiations for 
any type of traded good. More information on the above can be found on the Parliament's website. We 
should be wary of judging the deal too harshly at such an early stage, especially given its huge potential to 
increase trans-Atlantic trade and investment. We have no final texts and it is in EU member states' 
interests to ensure the final agreement takes account of possible pitfalls.  

The deal gained by the Prime Minister earlier this year will not remove the UK from the TTIP and this is all 
to the good. It will be of great benefit to the UK's businesses and consumers and is not as problematic as it 
is painted. If we vote to stay, as I hope we will, our relationship with the EU will of course change 
quickly and will then continue to develop in the coming decades, as of course will the EU itself.  The 
deal includes the beginning of serious changes to our relationship with the EU as well as, just as 
importantly, symbolic changes that are immensely encouraging, such as the recognition that the UK is not 
bound to 'ever-closer union'. It is the basis of a prudent step for the EU and a good deal for Britain, a 
deal that includes progress on all four issues the Prime Minister sought to  address and which, this in 
mind, can be convincingly put to the British people. 

There is therefore reason to be encouraged for those who wish Britain's relationship with the EU and, through it, the 
US to remain fruitful, flexible enough to accommodate appropriate reforms, and robust enough to allow co-
ordinated and well-gauged responses to shocks and crises. Of course, such a deal will never please those who 
want to leave the EU regardless but nor will it be music to the ears of 'euro -federalists'. Some of the details 
still need to be worked out and there are still some matters that require further discussion but in general we 
have a deal I welcome. 

Thank you once again for writing to me and I hope the above answers your question and is of use to you. I am glad 
your instinct is to remain. So is mine. Should you want any further clarification of issues relevant to the referendum, 
please don't hesitate to get in touch. The opinions of my constituents are important to me and I appreciate you 
taking the time to contact me about this important matter. 

Yours sincerely, 

Timothy Kirkhope MEP 

  

 


